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If, as an individual, you sell an asset (such as shares and securities,
land and property etc.) then you will incur a taxable capital gain or
loss on that disposal, calculated in short as the diﬀerence between
the amount you sold it for and the amount you originally paid for it. If
you make a gain on the disposal then there may be reliefs and
allowances that can minimise or even eliminate any tax chargeable. If you
make a loss then that will usually only be available to oﬀset against other
gains in that year or to carry forward and oﬀset against gains in future
years. Under certain circumstances though you can oﬀset the capital loss
against income in the same or immediately preceding tax year.

WHY WOULD I WANT TO SET A CAPITAL LOSS
AGAINST INCOME?
For the majority of individuals most tax liabilities will arise on income
(salaries, self-employment income, bank interest, rent etc.) rather than capital
gains (sale of assets such as shares, property etc.) Income is also generally
taxed at a higher rate (20% / 40% / 45%) than capital gains (18% / 28%) and
often income in a particular year will exceed the annual tax free threshold
(£10,600 in 2015/16) whereas capital gains, when they do arise, may well be
covered by reliefs (principal private residence relief, holdover reliefs etc.) and
/ or fall under the annual capital gains threshold (£11,100 in 2015/16).
A deduction against taxable income rather than taxable gains is therefore
likely to:
1. Provide a greater value of tax relief
2. Be more immediately available
This of course isn’t always the case. If you are a basic
rate (20%) taxpayer on your income but happen to
make a large capital gain in one particular year (for
example on the disposal of an investment property)
then most or all of the gain will be taxed at 28% and
so capital losses would be better deployed as a relief
against the gain rather than the income. Such
scenarios are likely to be the exception rather than
the rule though.

UNDER WHAT CIRCUMSTANCES CAN I OFFSET
CAPITAL LOSSES AGAINST LOSSES?
You can oﬀset capital losses arising on the disposal of shares you acquired by
subscription in a qualifying trading company, or following a negligible value claim in
respect of such shares (as covered in technical paper “Negligible Value Claims”).
Shares acquired by subscription are shares issued directly to you from the company
rather than purchased from another shareholder.
The rules governing whether a company is a “qualifying trading company” are complex
but broadly they cover:
A requirement for the business to have undertaken it’s trade primarily in the
UK from incorporation to the date of disposal / negligible value claim
A requirement for the business not to have gross assets in excess of the
limits in force at the time the shares were issued (from 6th April 2006 these
limits are £7m before the share issue, £8m after)
A requirement for the shares not to have been listed on a recognised stock
exchange (or for there to have been any arrangement in place for such a
listing) at the time they were issued
A requirement for the company to have been carrying out a qualifying trade
(certain trades such as dealing in land or investments are excluded) for at
least 6 years before the date of disposal or for the entirety of its active
existence if that is less than 6 years

The rules that qualify a capital loss to be set against income are broadly the same as
those which would qualify the initial share subscription for Enterprise Investment
Scheme (EIS) income tax relief.
Consequently losses arising on the disposal of such qualifying subscriptions
automatically also qualify for income tax relief (assuming the EIS relief hasn’t
subsequently been withdrawn).

HOW DOES EIS RELIEF INTERACT WITH INCOME
LOSS RELIEF FOR QUALIFYING DISPOSALS?
EIS is outside the scope of this paper but to summarise an EIS subscription for
shares qualiﬁes for an immediate tax credit equal to a percentage (currently 30%)
of the amount invested. If this relief has been claimed and then the shares are
subsequently sold at a loss then the amount of that capital loss you can set against
your income is restricted by the value of the initial tax credit. As an illustration:

You subscribe to £10,000
in EIS qualifying shares
and so claim a 30%
(£3,000) tax credit at the
time you subscribe

You later sell the shares
for just £2,000, giving
rise to a capital loss of
£8,000

The capital loss automatically qualiﬁes for income tax relief
(because it relates to a share subscription that qualiﬁed for an EIS
income tax credit) but the amount qualifying is restricted by the
value of that tax credit claimed (£3,000) so only £5,000 can be
set against income whilst the remaining £3,000 stays as a capital
loss available to oﬀset against gains from the same or
subsequent tax years

HOW AND WHEN DO I MAKE A CLAIM TO OFFSET
CAPITAL LOSSES AGAINST INCOME?
Qualifying capital losses can be set against income arising in
the year of the capital disposal (or negligible value claim).
You may also elect for the capital loss to be treated as arising
in the immediately preceding tax year and so oﬀset against
income from that year. This could give rise to a higher rate of
tax relief if your marginal rate of tax was higher in the
previous tax year (due for example to higher income or
diﬀerent tax rates that year).
Claims would normally be made through your self-assessment tax return. If you want
to treat the loss as arising in a previous tax year for which a return has already been
submitted then this should be actioned through an amendment to that year’s tax
return.

If you believe you have made or will make a
capital loss that qualiﬁes for this relief and
want to discuss the potential beneﬁts of
making a claim then give Matthew
Gambold a call on 0207 183 6088 or email
us on matthew.gambold@chadsan.com.

